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Determining ALE Status

• Under the ACA, ALEs must offer Minimum Essential Coverage to at least 95% of their full-time 

workforce (and dependents)

• Determination of ALE status is made retrospectively based on the number of full-time employees 

on “business days” during the preceding calendar year (i.e., employees would be counted in 2019 

to determine ALE status in 2020)

➢ Special Rule for New Employers: If an employer was not in existence throughout the preceding calendar 

year, the determination of whether the employer is an ALE is based on the average number of full-time 

employees that the employer is reasonably expected to employ on business days in the current calendar year

• For purposes of determining whether an employer is an ALE, “full-time” includes full-time 

equivalent employees (“FTEs”)

• Employers must convert part-time employees into FTEs by (1) calculating the aggregate hours of service in a 

month for employees who are not full-time employees for that month, and (2) dividing that number by 120
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Determining ALE Status

• The IRS has provided a multi-step method for calculating the number of full-time employees during the 
preceding calendar year that focuses on the number of full-time employees during each calendar month and 
then obtains an average number of full-time employees by dividing by 12:

➢ Step 1: Calculate the number of full-time employees (including seasonal workers) for each calendar month in the 
preceding calendar year

➢ Step 2: Calculate the number of full-time equivalents (including seasonal workers) for each calendar month in the 
preceding calendar year

➢ Step 3: Add the number of full-time employees and full-time equivalents obtained in Steps 1 and 2 for each month of 
the preceding calendar year

➢ Step 4: Add up the 12 monthly numbers from Step 3 and divide the sum by 12 (this is the average number of full-time 
employees for the preceding calendar year) 

• If the number obtained in Step 4 is < 50, then the employer is not an ALE for the current calendar year

• If the number obtained in Step 4 is > 50, then the employer may be an ALE

➢ Employer may apply special rule for seasonal workers if they were included in Step 1 and/or Step 2:

▪ An employer with 50 or more full-time employees can avoid ALE status if:

– the employer’s workforce exceeds 50 full-time employees for 120 days or fewer during the calendar year; &

– the employees in excess of 50 employed during such 120-day period were seasonal workers
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Determining ALE Status

• Employer’s First Year as an ALE

➢If coverage was not offered during the prior calendar year and the new ALE 

offers coverage on or before April 1 of the first year in which it becomes an ALE, 

the employer will not be subject to a penalty under Code § 4980H(a) for failing 

to offer coverage for January through March of that first year

▪ Employer also will not be subject to a penalty for January through March of that first 

year under Code § 4980H(b) if the coverage offered provides minimum value

➢This rule applies only during the first year for which an employer is an ALE, 

even if the employer falls below the 50 full-time employee/FTE threshold for a 

subsequent year and then expands and becomes an ALE again
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Employer Mandate Reporting

• Requires employers to provide full-time employees and the IRS with information about its 

compliance with the employer mandate, minimum value, and affordability for penalty purposes 

and premium tax credit eligibility for the preceding calendar year

• Applies to all ALEs, whether or not they offer MEC to employees

• Report using the “C” series (Forms 1094-C and 1095-C) 

➢ Form 1094-C is the transmittal form to IRS

➢ Form 1095-C reports offer and coverage information for all full-time employees

• Self-insured ALE must complete Part III for all enrolled employees (FT or PT) and their 

dependents/spouses
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Minimum Essential Coverage (MEC) 
“Provider” Reporting

• Provides individuals and the IRS with information about 
MEC for the preceding calendar year

• Applies to insurance carriers and plan sponsors of self-
insured MEC

• Reports Using the “B” series (Forms 1094-B and 1095-B) 

➢ Form 1094-B is the transmittal form to IRS

➢ Form 1095-B reports MEC coverage for all enrolled employees and 
dependents

• ALEs with self-insured MEC use “C” series to report self-
insured MEC of all full-time and part-time employees, 
including dependents (see Part III of Form 1095-C) 

• ALEs with self-insured MEC can choose to use either “C” 
series or “B” series to report self-insured MEC of non-
employees
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Aggregated ALE Groups

Reporting obligation applies to each “employer”

• Employers are aggregated to determine ALE status, but reporting obligations and 
liability for ACA penalties apply separately to each ALE member

➢ Same rules as for other employee benefit plan rules, focusing on ownership and voting control 

• Each ALE member of an Aggregated ALE Group:

➢ Must report other ALE Members of Aggregated ALE Group in Part IV of 1094-C

➢ Disaggregate the group for reporting purposes 

▪ Each separate ALE member in the aggregated ALE group has an independent reporting obligation 

even if < 50 full-time employees 

▪ EINs are a good starting point, but some employers have different EINs based on operations 

(not separate legal entities) 

▪ No provision for consolidated filing by aggregated ALE group 

▪ Employer with no employees is not an ALE member
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Compiling Information Needed 
for Reporting

• General Information:

➢ the name, address, and EIN of the ALE member;

➢ the name and telephone number of the ALE’s contact person;

➢ the calendar year for which the information is reported;

➢whether the ALE is a member of an aggregated group and, if applicable, the name and EIN 

of each employer member of the aggregated group constituting the ALE on any day of the 

calendar year for which the information is reported;

➢ the number of full-time employees and total employees the ALE member had for each 

month during the calendar year;

➢ the months during the calendar year that coverage under the plan was available; and

➢ the name, address, and TIN of each full-time employee during the calendar year and the 

months, if any, during which the employee was covered under the plan
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Compiling Information Needed 
for Reporting

• Information about the Offers of Coverage:

➢ Was the offer “minimum value”?

➢ Was the offer “affordable” under the employer mandate rules (does a safe harbor apply)?

➢ What was the employee share of the lowest cost monthly premium for self-only minimum value coverage?

➢ Were offers made to spouses and/or dependents?

➢ Were “conditional offers” made to spouses? 

➢ Do you have information about offers of coverage under COBRA?

➢ What is the COBRA Qualifying Event?

➢ Was MEC offered to a sufficient percentage of full-time employees to avoid potential 4980H(a) penalties?

➢ Is “Qualifying Offer Method” or “98% Offer Method” available based on offers of coverage made? If so, does it 

make sense to use one of those methods?

*If using a 3rd party provider to assist with ACA reporting, make sure provider is given complete & accurate info!
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Reporting Group Health Coverage 
on Employees’ Forms W-2



fisherphillips.com

W-2 Reporting of Employer 
Sponsored Health Coverage

• The Affordable Care Act requires employers to report the cost of coverage 

under an employer-sponsored group health plan on an employee’s Form W-2, 

Wage and Tax Statement, in Box 12, using Code DD

➢There is no reporting on the Form W-3 of the total of these amounts for all the 

employer’s employees

• The employer must report the total cost of coverage (employer and employee 

contributions, and generally whether paid pre-tax or after-tax) for all 

coverage provided to the employee and any covered family members

• Reporting is informational only (will not affect the amount includible in 

income or the amount reported in any other box on Form W-2)
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W-2 Reporting of Employer 
Sponsored Health Coverage

•Who must report?

➢All employers that provide “applicable employer-sponsored coverage” 

under a group health plan

➢Reporting is not required for:

▪ Employers filing fewer than 250 Forms W-2 for the previous calendar year;

▪ Multi-employer plans;

▪ Health care coverage for retirees or other employees or former employees to 

whom the employer would not otherwise provide a Form W-2; and

▪ Employers furnishing Forms W-2 to employees who terminate before the 

end of a calendar year and request a Form W-2 before the end of that year



fisherphillips.com

W-2 Reporting of Employer 
Sponsored Health Coverage

• Employer-sponsored coverage that must be reported:

➢Major Medical (PPO, HDHP, HMO, etc.)

➢Dental and vision if bundled with medical

➢Onsite medical clinics, EAP and wellness if a COBRA premium is charged

➢Hospital indemnity or specified illness like cancer, critical illness or hospital 

intensive care if the employer contributes or the employee pays the premium 

with pre-tax dollars (this includes voluntary/ancillary products paid through a 

Section 125 plan, even if the employee pays 100 percent of the premium)

➢Employer-provided flex credits or flex dollars
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W-2 Reporting of Employer 
Sponsored Health Coverage

• Coverages not required to be reported (“*” indicates optional reporting):

➢ Stand-alone dental and vision (elected separately from medical)*

➢ Life insurance

➢ Short- and long-term disability and accident insurance

➢ Long-term care

➢ Employee salary reduction (pre-tax) contributions to health FSAs

➢ Hospital indemnity or specified illness paid with after-tax dollars

➢ On-site clinics, EAP, and wellness, for which a separate COBRA premium is not charged*

➢ Health reimbursement arrangements (HRAs)*

➢ Health savings accounts (HSAs)

➢ Multiemployer plans*

➢ Workers’ compensation

➢ Self-funded coverage not subject to federal COBRA (such as coverage under some self-funded church plans)

• If reportable coverage and non-reportable coverage are bundled, employer may use any reasonable method to 

allocate the total cost of coverage between the two and report only the cost of the reportable health coverage
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W-2 Reporting of Employer 
Sponsored Health Coverage

• Aggregate cost of coverage is determined under rules similar to the COBRA rules 

for applicable employer-sponsored coverage

• IRS Notice 2012-9 permits employers to calculate reportable cost (i.e., the cost of 

coverage under a group health plan) using one of three methods:

• the premium charged method (for insured plans),

• the COBRA applicable premium method, or

• the modified COBRA premium method (for an employer that subsidizes the cost of coverage 

or determines the cost of coverage for a year by applying the cost of coverage in a prior year)

• An employer is not required to use the same method for every plan, but must use 

the same method with respect to a plan for every employee receiving coverage 

under that plan
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HIPAA Breach Notification 

Requirements



fisherphillips.com

HIPAA Breaches

• The HIPAA Breach Notification Rule requires HIPAA covered 

entities and their business associates to provide notification 

following a breach of unsecured protected health information

• What is a “breach”?

➢Unauthorized acquisition, access, use, or disclosure of unsecured PHI in a 

manner not allowed by the Privacy Rule which compromises the security and 

privacy of an individual’s PHI

➢PHI is unsecure if it is not rendered unusable, unreadable, or indecipherable to 

unauthorized individuals through the use of a technology or methodology 

approved by HHS
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HIPAA Breaches

When is security or privacy compromised?

• “Compromised” is not specifically defined

• “Presumption” of a reportable breach unless the plan “demonstrates low probability that PHI 
has been compromised based on a risk assessment”

• Risk assessment must consider at least 4 factors to determine the probability of a compromise:

− Nature and extent of the PHI involved (including types of identifies and likelihood of re-identification)

− The unauthorized person who used the PHI or to whom the disclosure was made

− Whether the PHI was actually acquired or viewed

− Mitigation efforts

• If low probability of compromise, no breach notification is required

− Risk assessment must be documented

− ER will have burden of proof if decision is questioned by HHS or State Attorney General
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HIPAA Breaches

Who must be notified if there is a breach?

• Individuals. Each individual whose PHI was breached, 

without ‘unreasonable delay” (in no event more than 60 days)

• Media. Prominent media outlets if more than 500 affected 

individuals in a state

• Department of Health and Human Services.

▪ Immediate Notification:  Breach involving 500+ individuals

▪ Annual Notification:  Breach involving less than 500
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HIPAA Breaches

https://ocrportal.hhs.gov/ocr/breach/wizard_breach.jsf?faces-redirect=true

https://ocrportal.hhs.gov/ocr/breach/wizard_breach.jsf?faces-redirect=true
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Annual Nondiscrimination Testing
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• IRC Requirements apply to all employers with:

➢Cafeteria Plans (Code §125)

➢Self-funded health plans (Code §105(h))

▪ Including Medical/drug, dental and vision plans and health flexible spending 

accounts (FSAs) and health reimbursement accounts (HRAs), etc.; does not include 

self-funded STD/LTD)

➢Dependent Care Assistance Programs (DCAP) (Code §129) 

➢HSAs (Code §4980G)

➢Group Term Life Insurance Programs (Code §79)

IRC Nondiscrimination 
Requirements 
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• To obtain favorable tax treatment – must ensure that such plans 

do not unduly favor the Highly Compensated Individuals 

(HCIs), Highly Compensated Employees (HCEs) and/or Key 

Employees with respect to either eligibility to participate or 

benefits 

➢Annual nondiscrimination testing 

➢HCI, HCE and Key Employees defined differently 

➢No one size test fits all!

Introduction to Requirements
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• Code §125 (Cafeteria Plan) HCI:

➢ An Officer (during the preceding year or current year if in the first 
year of employment)

➢ A 5% Shareholder (during preceding or current year)

➢ An employee who made at least $120k in 2018 (*uses a “look 
back” to the preceding year – amount indexed annually)

▪ Also – need to determine if the employer made a “Top Paid Group” 
election for their qualified retirement plan (Code §414(q))

▪ If first year of employment, look at current year earnings ($125k in 2019)

➢ The spouse or dependent of any individual meeting the above 
criteria

HCI/HCE Definitions
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• Code §105(h) (self-funded medical reimbursement plan) 

HCI:

➢ One of the 5 highest paid Officers during the current plan year

➢ A shareholder owning more than 10% of the value of stock 

during the current plan year

➢ An individual in the top 25% of the highest paid non-excludible 

employees during the current plan year

HCI/HCE Definitions
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• Code §129 (dependent care assistance program) 

HCE:

➢ Any 5% owner at any time in the current or preceding 

year

➢ An employee who made at least $120k in 2018 (again -

uses the “look back” to the preceding year and Top Paid 

Group election comes in to play)

HCI/HCE Definitions
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• Code §79 (group term life insurance) and Code §125 (Cafeteria Plan) 

Key Employee:

➢ An officer making over $180k in 2019 (amount indexed yearly) (looks at 

current plan year)

➢ A 5% owner in the current plan year

➢ A 1% owner making over $150k in the current plan year (this amount is not 

indexed)

Key Employee Definitions
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Excludable Employees, generally

125

*excluded from 

eligibility test only

129

105(h)

*excluded from eligibility test only 79

Employees under a CBA X X X X

Non-resident aliens X X X

Earning less than 25k X

< than 3 years of service X X X

<1 year of service X

Part-time employees X (<35 hrs./wk. if others in that role have substantially 

more hours; all working < 25/week)

X (20 hrs. or 

less/wk)

Seasonal employees X (<9 months/yr. if others in that role have substantially 

more months; all working <7 months/yr.)

X (5 months or 

less/yr.)

Under age 25 X

Under age 21 X

Participates in COBRA X
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• Code §125 Tests:

➢ Eligibility Test – ensures that enough non-highly compensated individuals 

(NHCIs) are eligible to benefit from the plan (POP only subject to 

Eligibility Test)

➢ Contributions and Benefits Test – ensures that the benefits do not 

discriminate in favor of HCIs and that HCIs do not select more nontaxable 

benefits than NCHIs

➢ Key Employee Concentration Test – ensures that benefits provided to Key 

Employees do not exceed 25% of the benefits provided to all employees

The Test to Demonstrate 
Nondiscrimination  
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• Simple Cafeteria Plan Deemed Nondiscriminatory if:

➢ Employer Size: Applicable to employers that employed an average of 100 or 

fewer employees on business days during either of the 2 preceding years

➢ Eligibility: In general, all employees with at least 1,000 hours of service 

during the preceding plan year must be eligible to participate

➢ Required employer contributions: Employees who are not Key Employees 

or HCIs must receive employer contributions of at least: (a) 2% of the 

employee’s compensation for the plan year, or (b) the lesser of 6% of the 

employee’s compensation for the plan year or twice the employee's salary 

reductions

The Test to Demonstrate 
Nondiscrimination
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• Code §129 (DCAP) Tests:
➢ Eligibility Test – ensures that a reasonable percentage of non-highly 

compensated employees (NHCEs) are eligible to participate in the DCAP

➢ Contributions and Benefits Test – ensures that HCEs are not offered better 
benefits or benefits on better terms than the NHCEs

➢ More than 5% Owners Concentration Test – ensures that 5% owners do not 
have > than 25% of the benefits under the plan 

➢ 55% Average Benefits Test – ensures that the average benefits provided to 
the NHCEs are at least 55% of the average benefits provided to the CEs)

The Test to Demonstrate 
Nondiscrimination
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• Code §105(h) (self-insured reimbursement plan) Tests:

➢ Eligibility Test – ensures that the plan does not discriminate in 

favor of HCIs with respect to eligibility.  A plan must pass one 

of three tests to pass the Eligibility Test (70% test, 70%/80% 

test, or the nondiscriminatory classification test)

➢ Benefits Test – ensures that the plan is not discriminating in 

favor of HCIs with respect to benefits offered under the plan

The Test to Demonstrate 
Nondiscrimination
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• Code §79 (group term life insurance plan) Tests:

➢ Eligibility Test – A plan must pass one of four tests to pass 

the Eligibility Test (70% Test, 85% Test, Nondiscriminatory 

Classification Test, or 125 Plan Test)

▪ The 125 Plan Test is how many employers pass

➢ Benefits Test – generally, all benefits available to Keys must 

be available to all other participants

The Test to Demonstrate 
Nondiscrimination
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1. Code §125: HCIs and/or Key Employees participating in a discriminatory Cafeteria Plan will have 

imputed income equal to the taxable benefit amount that the employee could have elected to receive 

for the plan year even if the employee elected to receive all nontaxable (qualified) benefits

2. Code §129: HCEs participating in a discriminatory DCAP will have the amount of the benefits 

provided to them included in their gross income

3. Code §105(h): The excess reimbursements to the HCIs become taxable:

– Benefits test failure – 100% of the discriminatory benefit that was reimbursed under the plan to the HCI

– Eligibility test failure – the total amount reimbursed to the HCI for the year multiplied by a fraction (numerator = total 

amount reimbursed to all HCIs that year; denominator = total amount reimbursed to all employees for that year)

4. Code §79: Key Employees must include in their gross income (for the taxable year) the cost of the 

life insurance benefits for that year provided by the employer under the plan

Consequences of Noncompliance –
Taxation of HCIs, HCEs and Keys:
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• The plan does not cease to be a qualified plan (tax-favored status) 

due to failing nondiscrimination testing

• If determined plan failed testing after plan year end, employer may 

be subject to additional taxes (underpaid state/federal tax, payroll 

taxes, etc.)

• May have to reissue W-2s - HCIs, HCEs, and Key Employees may 

have to file amended tax returns 

• Employer may be subject to interest and penalties on top of 

additional taxes

Consequences of Noncompliance –
Employer Penalties:
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Documentation, Record Retention, 

& Best Practices
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Documenting Offers of Health 
Coverage for ACA Reporting

• ALE members should maintain detailed records to demonstrate that offers of coverage 

were made

• Documentation should demonstrate that:

➢ The employee to whom the offer was made had an effective opportunity to elect to enroll in the coverage;

➢ The employee to whom the offer was made had an effective opportunity to decline to enroll in the coverage; &

➢ Coverage for a calendar month was available to the employee for every day of the month (or, in the case of a 

calendar month in which a full-time employee terminated employment, coverage would have been available for 

the entire month had the employee been employed for the entire month)

• ALE member will still be responsible for reporting and for substantiating that the offer of 

coverage was made, even if the ALE relies on an offer of coverage being made on its 

behalf by another organization (e.g., another member of an aggregated ALE group, a 

multiemployer plan, or a staffing firm)

➢ ALE should obtain records from that other organization that demonstrates the offer of coverage was made
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Documenting HIPAA Breaches & 
Nondiscrimination Testing

• For HIPAA breaches, keep thorough documentation of:

➢Your Risk Assessments (ER will have burden of proof if decision is 

questioned by HHS or State Attorney General)

➢Breach notifications provided to individuals, the media, or HHS 

(including a copy of your annual log for breaches involving less than 

500 people)

• For nondiscrimination testing, keep thorough documentation of:

➢The results of each nondiscrimination test performed (make sure all 

applicable tests are performed)

➢Corrective actions taken as a result of failed nondiscrimination testing



fisherphillips.com

Record Retention Requirements

• Tax Documents: records relating to an employment tax must be retained for 
at least 4 years after the later of the due date of the tax or the date the tax is 
actually paid

➢Many employers use a 5 year rule of thumb

• ERISA Documents: records must be kept for at least 6 years after the due 
date for the plan’s ERISA-required Form 5500 for that plan year 

➢Because the Form 5500 is often filed as late as 9-1/2 months after the end of 
the plan year, many employers use an 8 year rule of thumb

• For a variety of reasons, many documents should be retained permanently 

➢E.g., plan documents, plan amendments, records showing the adoption of a 
plan and its amendments, SPDs/SMMs, and claims procedures
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Best Practices for Document 
Retention and Recordkeeping

• Keep Everything!

• ERISA documents that may be requested in a DOL audit include:

– Plan documents, Insurance policies and Riders

– SPDs, Benefit Booklets, and/or Wrap Document including any amendments and/or 
riders showing changes in Plan benefits and entitlement to benefits 

– Plan financial statements, cancelled checks, payroll records

– Copies of all required notices, including lists and logs of issued notices and a 
description of procedures for distribution

– Participant records, provider agreements, and fiduciary bonds

– Names, home address, phone numbers, email addresses and Social Security 
Numbers of all Plan Trustees, Plan Administrators and named fiduciaries

– Service agreements with Administrators and other providers (keep up-to-date 
versions on file)

• IRS audits may also request documents related to the plan’s 
nondiscrimination testing and ACA compliance
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Final Questions
uba@fisherphillips.com

Chelsea Deppert

Phone: (404) 240-4268

Email: cdeppert@fisherphillips.com

HRCI –

SHRM –
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Thank You

Chelsea Deppert
Phone: (404) 240-4268

Email: cdeppert@fisherphillips.com
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